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Summary of WIOA Pay for Performance TEGL

On December 7,2020, the U.S. Department of Labor (DOL) released guidance for the
Pay-for-Performance provisions (PFP) under the Workforce Innovation and
Opportunity Act (WIOA). While releasing this guidance is a big step, and one that the
workforce system has been waiting for since WIOA was authorized in 2014, the
guidance comes with opportunities and challenges. Workforce boards may be
excited to learn of the ability to accumulate each year's ten percent set-aside of
“no-year" funding, or funding that remains available until expended, until they have
sufficient funds to launch their PFP initiative. However, workforce boards are limited
as to what outcomes they can target in their PFP initiatives, and even what services
can be provided; truly missing the mark by not allowing local areas to select the
outcomes most meaningful to their communities and populations.

It is important to note that the PFP guidance does not apply to traditional
performance-based contracting. DOL's WIOA Final Rule clarified that WIOA PFP
contracting is just one type of a performance-based contract: "Performance-based
contracts are still an available option for local areas and there is no limit on the use
of funds for typical performance-based contracts, as defined in the Federal
Acquisition Regulations (FAR), [Subpart 37.6 - Performance-Based Acquisition].
Contracts that are not executed under the WIOA PFP contracting authority may
continue to include performance incentives, both positive or negative."

What Does PFP Include?

The biggest benefit to leveraging PFP is the ability to pay for outcomes that occur
outside of the normal two-year WIOA funding cycle. With the ability to set aside up
to ten percent of WIOA funds that can be held until expended, workforce boards can
allow for longer intervention timelines. With this expanded flexibility, comes
expanded compliance requirements, including a feasibility study (which can be done
in-house), an independent data validator, and an evaluation plan.

1. PFP requires "1) contracts where a fixed amount is paid to an eligible provider
based on the achievement of specified levels of performance on WIOA's primary
indicators of performance for target populations within a defined timetable (this
includes a new restriction, discussed more below); 2) an independent validation
of the performance achieved; and 3) a description of how state or local areas will
reallocate funds to other PFP contract strategies if the funds were not used
because the performance outcomes were not met."
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2. Focus on outcomes and potential for longer-term interventions: States and local
workforce areas may set aside annually up to ten percent of WIOA Title | Adult,
Dislocated Worker, and Youth formula funds for PFP contracts to pay for priority
outcomes and bonus payments. These funds become "no-year funds” in that
they are available until expended, allowing workforce agencies to incentivize
outcomes that may occur outside of the normal two-year WIOA funding cycle. If
performance targets are not met, these funds stay with the local agency and can
be recycled into a future PFP initiative.

To leverage the no-year funding, workforce boards must notify ETA. Because a
single year's ten percent set-aside might be insufficient to fund a PFP contract,
the set-aside funds may accumulate over multiple years.

3. PFP-related activities, including feasibility studies, technical assistance, and PFP
evaluation activities, do not count towards the ten percent limitation, and in fact
cannot be paid for using the set-aside. These activities can be paid for using
other WIOA funding outside of the ten percent set-aside, private funding, or
other state and local workforce funding. But the ten percent set aside may only
be used to make outcomes payments. This limitation on the paying for
necessary, related activities could hamper local boards' abilities to fully utilize
the PFP authority.
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